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August 25, 2017 
 

BY U.S. MAIL AND EMAIL 
 
Natural Resource Center Development Corporation 
c/o Michael D. Scott 
Scott2 Law, LLC 
Salida, Colorado 81201 
michaeldscottlaw@gmail.com  

Re: Dry-up Requirements for Vandaveer Ranch – Division 2 Water Court Case 
No. 04CW125 

Dear Mr. Scott: 

We represent the City of Salida (“City”) with respect to matters involving the City’s water 
rights.  The purpose of this letter is to give the Salida Natural Resource Center Development 
Corporation (“NRCDC”) notice of the following:  (1) to the extent that the NRCDC maintains that 
it has an ownership, possession, or occupancy interest in the property described in attached Exhibit 
A and depicted on the map attached as Exhibit B (“Vandaveer Ranch” or “Ranch”), the NRCDC’s 
violation of its dry-up obligations under the decree entered in Division 2 Water Court Case No. 
04CW125 (“04CW125 Decree” or “Stipulated Decree”); (2) the NRCDC’s responsibility for 
meeting those dry-up obligations regardless of whether it seeks to grant a conservation easement 
on the Vandaveer Ranch to the Central Colorado Conservancy; and (3) the NRCDC’s lack of an 
ownership interest in, and therefore the NRCDC’s inability to encumber, the City’s Tenassee Ditch 
water rights (“Water Rights”) historically used to irrigate the Vandaveer Ranch.  A copy of the 
04CW125 Decree is attached for your convenient reference.  

I. Unmet dry-up obligations imposed upon the owner of the Vandaveer Ranch by the 
Stipulated Decree 

Because they are a key component of the City’s plan for augmentation, the Water Rights 
are critical to the City’s ability to provide a reliable supply of municipal water to its residents.  As 
described below, the NRCDC’s conduct on the Ranch has caused and is continuing to cause injury 
to the Water Rights.  To protect the City’s plan for augmentation and therefore the City’s municipal 
supply, the City must address that injury under the water court’s retained jurisdiction in Case No. 
04CW125. 

http://www.mwhw.com/
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In Case No. 04CW125, the City changed the decreed use of the Water Rights so that they 
could be used for augmentation purposes.  To prevent injury to the water rights of others, as is 
required in a change of water rights proceeding, the City and the other parties to Case No. 
04CW125 (the “Opposers”) agreed that the City would cease irrigating the Vandaveer Ranch with 
the Water Rights, and that the Ranch property subsequently would be dried up and either developed 
or dry-land farmed.   

That agreement, as memorialized by the dry-up provisions of the Stipulated Decree, 
constitutes a real covenant running with the Vandaveer Ranch and binding the current owner and 
all subsequent owners of the Ranch (“Dry-Up Covenant”).  The scope of the NRCDC’s remaining 
title interest in the Ranch is contested by the City, as you know.1  However, to the extent that the 
NRCDC maintains an ownership interest in the Ranch, the NRCDC must comply with the Dry-
Up Covenant’s requirements.  Likewise, to the extent that the City holds title to the Ranch, it must 
comply with those requirements.  If the NRCDC is squatting upon, occupying, or otherwise 
possessing the Ranch, but does not maintain any effective ownership interest in the Ranch, the 
NRCDC at minimum must not interfere with the City’s rights of ingress to and egress from the 
Ranch and unfettered use of the 29.44-acre portion of the Ranch described in Section I.D below, 
so that the City may meet its obligations under the Dry-Up Covenant.2 

As things stand now, the NRCDC has violated and is continuing to violate the terms and 
conditions of the Dry-Up Covenant, and as a result has injured and is continuing to injure the 
City’s Water Rights.  As of the date of this letter, approximately thirty acres on the Vandaveer 
Ranch have not been dried up in compliance with the Dry-Up Covenant.  Those acres are shown 
in the map attached to the Division Engineer’s Office’s 2011 evaluation of dry-up conditions on 
the Ranch.  See Letter from Steven J. Kastner, Ass’t Div. Eng’r, Water Div. 2, to City of Salida, 
Aug. 17, 2011 (“2011 DEO Evaluation”).  A copy of the 2011 DEO Evaluation is attached for 
your reference.3   As a result, the City will lose, this year and in future years, a portion of the water 
to which it is entitled from the Water Rights under the 04CW125 Decree.  The City therefore is 
being materially injured by the NRCDC’s actions, inactions, and/or violations of the Dry-Up 
Covenant.   

                                                 
1 As you know, the City believes and has asserted that it possesses ongoing real property interests in the Vandaveer 
Ranch.  The reasons for that belief and assertion are outlined in the City’s December 31, 2016 version of its SNRCDC 
TABOR Statement of Facts and Relevant Considerations; the City’s December 16, 2016 Response to the NRCDC’s 
Motion for Preliminary Injunction in Chaffee County District Court Case No. 2016CV30041; and City Attorney 
Benjamin A. Kahn’s May 8, 2017 letter to the NRCDC.   
2 In addition to confirming the City’s right of ingress to and egress from the Ranch for the purpose of meeting the 
Ranch owner’s obligations under the Dry-Up Covenant, the NRCDC also will need to reimburse the City for the City’s 
work on the Ranch and take other steps (e.g., with respect to insurance agreements) that the NRCDC and the City will 
need to discuss. 
3 The 2011 DEO Evaluation shows a total of 169.49 acres of historically irrigated land to be dried up on the Vandaveer 
Ranch. 
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To the extent that the NRCDC asserts an ownership interest in the Vandaveer Ranch, the 
NRCDC must take immediate action to meet its obligations under the Dry-Up Covenant by 
bringing the Ranch into full compliance with the Dry-Up Covenant’s terms and conditions.  To 
the extent that the NRCDC does not assert an ownership interest in the Ranch but maintains a 
possessory or an occupancy interest in the land, the NRCDC cannot interfere with the City’s rights 
of ingress to and egress from the Ranch so that the City may meet its obligations under the Dry-
Up Covenant.  Alternatively, to remedy the City’s injury from violation of the Dry-Up Covenant, 
the NRCDC must compensate the City for the lost yield of—and therefore the material injury to—
the City’s Water Rights.   

A. The Stipulated Decree in Case No. 04CW125 

The owner of the Vandaveer Ranch is bound by the dry-up terms and conditions of the 
Stipulated Decree.  After the City filed its application in Case No. 04CW125 to change the decreed 
use of the Water Rights, a number of Opposers filed statements of opposition to the City’s 
proposed change.  Following negotiation, the City was able to reach a stipulation with each 
Opposer.  See Decree ¶¶ 3 & 4.  Accordingly, Case No. 04CW125 did not go to trial, and the final 
“stipulated decree” entered in the case was “completed as a result of substantial discussions, 
negotiations and compromises by, between, and among Salida and the several opposers.”  Id. ¶ 34.  
The water court approved the City’s stipulation with each Opposer, entered orders approving those 
stipulations, and entered the Stipulated Decree on June 30, 2009. 

As part of negotiations in Case No. 04CW125, and to ensure that the City’s change of the 
Water Rights would not injure the water rights of others, the City and the Opposers agreed to a 
number of terms and conditions that were incorporated into the Stipulated Decree.  See id. ¶ 9.  
One of those terms and conditions is the Dry-Up Covenant, which requires that the approximately 
163 acres of the Ranch historically irrigated by the Water Rights “will not be irrigated by the 
[Water Rights] in the future,” and instead “will be monumented and dried up to make water 
available for augmentation purposes.”  Id. ¶ 9.5.  Following such dry-up, the Vandaveer Ranch 
acreage “will either revert to dry land agriculture use or will be developed into mixed residential, 
commercial and other uses.”  Id. ¶ 9.6.  These terms and conditions of the Dry-Up Covenant 
inherently apply to any owner or user of the Ranch. 

Violation of the Dry-Up Covenant by the NRCDC has significant ramifications for the 
City, because it results in a material reduction in the supply of water the City has available for use 
in its plan for augmentation.  Unless and until the Division Engineer for Water Division 2 confirms 
that all of the approximately 163 acres of the historically irrigated land “have been adequately 
dried-up” in accordance with the terms and conditions of the Dry-Up Covenant, the amount of the 
Water Rights that the City is entitled to use will be reduced in proportion to the number of acres 
not yet confirmed as dried up.  See id. ¶ 9.5.2.  On August 17, 2011, shortly after the City’s 
adoption of Ordinance 2011-14 authorizing transfer of title to Parcel A to the NRCDC subject to 



MOSES, WITTEMYER, HARRISON AND WOODRUFF, P.C. 
 
 
Michael D. Scott 
August 25, 2017 
Page 4 
 

00155523-9   

the terms of the Development Agreement, the Division Engineer confirmed that 140.05 of the 
historically irrigated acres on the Vandaveer Ranch had been dried up, and identified 29.44 of the 
historically irrigated acres as not yet dried up.  See 2011 DEO Evaluation.    The DEO Evaluation 
is an element of the proceedings in Case No. 04CW125; as you know, the NRCDC has not yet 
become a party to those proceedings. 

Those bound by the Dry-Up Covenant still have a lot of work to do.  The 29.44 acres that 
have not yet been dried up amount to approximately 17.4% of the acres that the 2011 DEO 
Evaluation shows as required to be dried up under the Dry-Up Covenant.  Under the 2011 DEO 
Evaluation, the City’s credit for diversions of water available to the Water Rights was required be 
reduced “based on [the] proportion of land not yet dried up according to the terms of Paragraph 
9.5” of the Stipulated Decree—i.e., by 17.4%.    The City’s average annual “consumptive use 
credit” under the Water Rights (which is the amount of water the City is entitled to use within its 
augmentation plan) is 360.6 acre-feet per year.  See Decree ¶ 9.4.2.1.  Therefore, the City’s 
proportional loss of such credit based on the 17.4% of the Vandaveer Ranch that has not yet been 
dried up is approximately 62.74 acre-feet per year of water, which has a value of no less than 
$250,000 in the upper Arkansas River basin.  Again, the NRCDC has not yet become a party to 
Case No. 04CW125 proceedings with respect to those dry-up issues. 

The Ranch has remained in violation of the Dry-Up Covenant since the NRCDC obtained, 
in 2011 and 2012, two limited special warranty deeds purporting to transfer title to the Ranch to 
the NRCDC subject to the Development Agreement (each a “Limited Special Warranty Deed” and 
collectively the “Limited Special Warranty Deeds”).  Correcting that violation likely will require 
the design and installation of a drainage system to prevent the continuing consumption of ground 
water by phreatophytes and through evaporation.  See Hendrix Wai Engineering, Inc., 2017 
Vandaveer Ranch Dry-Up Status Report (“2017 HWE Dry-Up Report”).  A copy of the 2017 HWE 
Dry-Up Report is attached for your reference.  As shown in the 2017 HWE Dry-Up Report, the 
29.44 acres of the Ranch identified as not dried up in the 2011 DEO Evaluation remain out of 
compliance with the Dry-Up Covenant.  Unless and until these acres are dried up to the satisfaction 
of the Division Engineer, the amount of water that the City will be entitled to use under the Water 
Rights will be reduced by approximately 17.4%.  See 04CW125 Decree ¶ 9.5.2.  Currently, a high 
water table is preventing dry-up of the remaining 29.44 acres.  See 2017 HWE Dry-Up Report.  
Because of the high water table, Hendrix Wai Engineering, Inc., believes that it will not be possible 
for the owner of the Ranch to dry up these acres without engaging a civil engineer and 
hydrogeologist to develop and install a cost-prohibitive system to drain the marshy land and 
thereby prevent ongoing depletions to ground water through both evaporation and consumption by 
phreatophytes.   
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B. The NRCDC’s obligation to perform under the Dry-Up Covenant 

The owner of the Vandaveer Ranch is bound by the obligations imposed by the Dry-Up 
Covenant.  That is because any obligations in the Stipulated Decree that touch and concern the 
Ranch, including without limitation the Dry-Up Covenant, constitute real covenants running with 
the land.  As you know, title to the Ranch is contested, as the City and the NRCDC disagree over 
whether and to what extent the NRCDC holds an ownership interest in the Ranch.  Regardless of 
that disagreement, whoever holds title to the Vandaveer Ranch also is bound by all covenants that 
run with the land.  Therefore, to the extent that the NRCDC does maintain an ownership interest 
in the Ranch, the NRCDC is required to meet the obligations imposed by the Dry-Up Covenant.  
Further, to the extent that the NRCDC does not maintain an ownership interest in the Ranch but 
rather maintains some form of possession or occupancy of the Ranch, the NRCDC must not 
interfere with the City’s adequate ingress to and egress from the Ranch so that the City, as the 
actual owner and real party in interest, may meet its obligations under the Dry-Up Covenant.   

The Dry-Up Covenant is a real covenant running with the Vandaveer Ranch, and binds the 
NRCDC.  “Unlike personal covenants, which operate like a general contract provision and bind 
only the actual parties to the covenant, real covenants ‘run with the land’ and burden or benefit 
successors in interest.”  Cloud v. Ass'n of Owners, Satellite Apartment Bldg., Inc., 857 P.2d 435, 
440 (Colo. App. 1992).  An agreement is a real covenant if the parties to the agreement intend it 
to bind successors in interest and the agreement “touches and concerns” the land.  Id.  As explained 
in more detail below, the Dry-Up Covenant is a real covenant running with the Vandaveer Ranch 
for three reasons:  (1) the Stipulated Decree constitutes an agreement between and among the 
parties to Case No. 04CW125 (“04CW125 Parties”); (2) the 04CW125 Parties intended the dry-
up requirement to benefit and bind their successors in interest; and (3) the dry-up requirement 
touches and concerns the Ranch.  

First, courts consistently have interpreted stipulated water court decrees as contracts 
between the stipulating parties.  See, e.g., Cherokee Metro. Dist. v. Simpson, 148 P.3d 142, 146 
(Colo. 2006); City of Golden v. Simpson, 83 P.3d 87, 93 (Colo. 2004) (“Courts interpret a stipulated 
change decree as they would interpret a contract.”); United States v. N. Colo. Water Conservancy 
Dist., 608 F.2d 422, 430 (10th Cir. 1979) (“A consent decree or order is to be construed for 
enforcement purposes basically as a contract.”).  The terms and conditions of the Stipulated Decree 
therefore are covenants between and among the 04CW125 Parties.   

Second, in agreeing to terms and conditions in the Stipulated Decree, the 04CW125 Parties 
expressly intended those terms and conditions to be permanently binding.  Water court decrees are 
the means by which applicants seek “[p]ermanent changes to a water right.”  Grand Valley Water 
Users Ass’n v. Busk-Ivanhoe, Inc., 386 P.3d 452, 462 (Colo. 2016).  Temporary changes of water 
rights, by contrast, are accomplished through substitute water supply plans that are approved by 
the State Engineer’s Office (rather than decreed by the water court) under section 37-92-308(4) or 
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-308(5), C.R.S.  Because the Stipulated Decree was intended to—and did—accomplish a 
permanent change of use of the Water Rights, the 04CW125 Parties necessarily intended for its 
terms and conditions to be permanent, as well.  Further, the stipulations into which the City entered 
with the Opposers in Case No. 04CW125 included terms and conditions providing that those 
stipulations would benefit and bind the stipulating parties as well as their assigns and successors 
in interest.  The Dry-Up Covenant, along with the Stipulated Decree’s other terms and conditions, 
therefore was expressly intended to benefit and bind the 04CW125 Parties’ successors.  If the 
NRCDC is some type of successor to the City, it is bound by the Stipulated Decree’s covenants 
running with the land. 

Third, by its very nature, the Dry-Up Covenant touches and concerns the historically 
irrigated land on the Vandaveer Ranch.  An agreement touches and concerns the land if it closely 
relates to “the land, its use, or its enjoyment.”  Cloud, 857 P.2d at 440.  The Dry-Up Covenant 
closely relates to—in that it directly affects and alters—all three:  the land, its use, and its 
enjoyment.  The requirement that the Vandaveer Ranch be dried up affects and alters the character 
of the land, on which all consumption of ground water must cease and all irrigation with the Water 
Rights already has ceased.   That requirement likewise affects, alters, and limits the use the Ranch’s 
owner may make of the land, because such use cannot involve allowing the Ranch’s marshy areas 
to persist and cannot include irrigation with the Water Rights.  Finally, the Dry-Up Covenant 
affects, alters, and limits the manner in which the Ranch’s owner or possessor may enjoy the land, 
because again such enjoyment is disallowed from encompassing the Ranch’s marshy areas and 
from including irrigation with the Water Rights.  The Dry-Up Covenant therefore constitutes a real 
covenant running with the Vandaveer Ranch, and to the extent the NRCDC maintains an 
ownership or possessory interest in the Ranch, the NRCDC is bound to comply with the Dry-Up 
Covenant. 

C. The NRCDC’s notice of the Stipulated Decree’s dry-up obligations 

Although the 04CW125 Decree was not recorded, the NRCDC had actual notice of the 
Dry-Up Covenant at the time the NRCDC obtained the Limited Special Warranty Deeds.  Shortly 
after entry of the Stipulated Decree, on July 6, 2009, this law firm sent a copy to the Salida City 
Administrator, Jack Lewis, along with a letter summarizing the Decree’s key terms and 
conditions—including the requirement for dry-up of the Vandaveer Ranch.  In his role as City 
Administrator, Mr. Lewis had been involved throughout the City’s settlement negotiations with 
the Opposers that resulted in entry of the Stipulated Decree in June 2009.  As you know, Mr. Lewis 
became the President of the NRCDC upon its formation in November of that year.  He remained 
both the Salida City Administrator and a member of the NRCDC Board in 2011, when the City 
executed the first of the Limited Special Warranty Deeds.   

Through Mr. Lewis’s concurrent roles as Salida City Administrator and NRCDC President 
and Board Member, the NRCDC therefore had actual notice of the Dry-Up Covenant created by 
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the Stipulated Decree—as well as actual notice of the 04CW125 Parties’ express intent that their 
stipulations benefit and bind their successors in interest—at the time the NRCDC obtained the 
Limited Special Warranty Deeds.4   

D. The NRCDC’s failure to comply with the Dry-Up Covenant 

For the reasons explained above, the NRCDC is bound to comply with the Dry-Up 
Covenant, which is a real covenant running with the historically irrigated land on the Vandaveer 
Ranch. 

As of the date of this letter, and to the extent that the NRCDC maintains an ownership 
interest in the Ranch, the NRCDC is in violation of the Dry-Up Covenant and as a result has caused 
and is continuing to cause injury to the City’s Water Rights.  Specifically, the NRCDC has failed 
to meet its obligations with respect to the 29.44 acres of the Vandaveer Ranch that the Division 
Engineer’s Office has not yet certified as adequately dried up in accordance with the Dry-Up 
Covenant.  As a result, the City will lose approximately 62.74 acre-feet per year of water 
attributable to the Water Rights, this year and each future year in which the obligations imposed 
by the Dry-Up Covenant remain unmet.   

To the extent that the NRCDC does not maintain an ownership interest in the Ranch but 
instead maintains some form of possession or occupancy, the NRCDC must not interfere with the 
City’s rights of ingress to and egress from the Ranch that will be necessary for the City to meet its 
obligations under the Dry-Up Covenant.  If the NRCDC were to interfere with such ingress and 
egress, the NRCDC would cause a violation of the Dry-Up Covenant and thereby also cause injury 
to the City’s Water Rights, as described above. 

If the NRCDC does maintain an ownership interest in the Vandaveer Ranch, the NRCDC 
must do one of two things to remedy the City’s injury:  either bring the remaining 29.44 acres of 
the Vandaveer Ranch into compliance with the Dry-Up Covenant, or pay the City for the lost yield 
to the Water Rights as a result of the NRCDC’s non-compliance with the Dry-Up Covenant.  To 
bring the remainder of the Ranch into compliance, the NRCDC almost certainly will need to 
engage a civil engineer and a hydrogeologist to design and install a drainage system capable of 
eliminating any further consumption of ground water on the Ranch.  To compensate the City for 
the lost yield to the Water Rights, the NRCDC will need to pay the City no less than $250,000 as 
the replacement cost for 62.74 acre-feet of water that is decreed for use for augmentation purposes.   
Based on the purchase price the City paid for the Water Rights divided by the amount of 
consumptive use credits decreed to the Water Rights, and based further on Hendrix Wai 
                                                 
4 In addition to Mr. Lewis, the City Attorney at the time the NRCDC obtained the Limited Special Warranty Deeds 
likewise held dual roles, representing and advising the City and the NRCDC simultaneously.  On top of the NRCDC’s 
actual notice obtained through Mr. Lewis, the NRCDC therefore also had actual notice of the Dry-Up Covenant 
through its attorney. 
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Engineering’s conferrals with other water rights engineers working in the upper Arkansas River 
basin, each acre-foot of such credit is worth, conservatively, no less than $4,000 in the basin.  
Accordingly, the value of the lost 62.74 acre-feet per year of consumptive use credit is at least 
$250,000.   

If the NRCDC does not maintain an ownership interest in the Ranch but instead solely 
maintains some form of possession or occupancy of the Ranch, the NRCDC must not interfere 
with all City ingress to and egress from the Ranch that is necessary for the City to meet its 
obligations under the Dry-Up Covenant.  In that event, the NRCDC also must reimburse the City 
for the City’s dry-up work on the Ranch and must take all other steps needed to enable that work. 

II. The NRCDC’s potential agreement with the Central Colorado Conservancy 

If the NRCDC elects to take action that will make it impossible for the owner of the Ranch 
to meet the obligations imposed by the Dry-Up Covenant, the NRCDC must compensate the City 
for what will become, as a result, the permanent loss in yield to the City’s Water Rights.  We 
understand that the NRCDC is exploring the possibility of conveying to the Central Colorado 
Conservancy a conservation easement covering a portion or all of the 29.44 acres of the Ranch 
that have not yet been dried up.  In considering such a conveyance, the NRCDC should be aware 
that a conservation easement almost certainly will conflict with the NRCDC’s obligations under 
the Dry-Up Covenant because, as noted above, a drainage structure designed and installed by a 
civil engineer and hydrogeologist, so as to eliminate both phreatophyte consumption and 
evaporation of ground water, likely is the only practical way to accomplish dry-up of the remaining 
24.99 acres on the Ranch.  If the NRCDC nonetheless attempts to grant a conservation easement 
that will prevent the owner of the Ranch from drying up the remaining acres on the Ranch, 
compensation to the City by the NRCDC for the lost yield to the City’s Water Rights will be the 
NRCDC’s only available option to address the injury caused to the City.   

Please let us know if you will be representing the NRCDC with respect to the Dry-Up 
Covenant and any proposed easement or other conveyance to be granted to the Central Colorado 
Conservancy, given your mixed roles.  The City is concerned that you may have an interest in the 
proposed easement or other conveyance that goes beyond your role as the NRCDC’s counsel on 
the related transaction. 

III. NRCDC’s lack of ownership interest in and inability to encumber the Water Rights 

In light of certain representations made by the NRCDC as part of its execution of a deed 
of trust in favor of High Country Bank, the NRCDC appears to believe—erroneously—that it has 
some ownership interest in the Water Rights.  To the contrary, since acquiring the Water Rights in 
2004, the City has been and remains the sole owner of those Water Rights. 
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By way of background, in 2011 and 2012, the NRCDC obtained the Limited Special 
Warranty Deeds that purported to convey to the NRCDC some portion of the Ranch, subject to a 
Development Agreement.  On December 19, 2016, the City terminated the Development 
Agreement, which itself addresses the City’s reversionary real property rights in the termination 
context. 

The NRCDC used its Limited Special Warranty Deeds interest in the Ranch as collateral 
to secure a loan from High Country Bank (“Bank”) in 2013.  As part of the loan transaction, the 
NRCDC executed a deed of trust that conveyed its Limited Special Warranty Deeds interest in the 
Ranch, “together with all water and water rights . . . assigned to said property,” to the Public 
Trustee of Chaffee County for the benefit of the Bank (“Deed of Trust”).  In executing the Deed 
of Trust on August 29, 2013, the NRCDC therefore encumbered whatever limited ownership 
interest it possessed in the Ranch and in any purported appurtenant water rights as of that date.   

The NRCDC held no ownership interest in the Water Rights as of August 29, 2013, 
however, and has held no ownership interest in the Water Rights since that date.  As explained 
below, the Limited Special Warranty Deeds did not transfer any of the Water Rights to the 
NRCDC.  Because the NRCDC never owned the Water Rights, it could not encumber them by 
executing the Deed of Trust.  To the extent that the NRCDC erroneously represented to the Bank 
that the Deed of Trust could or did encumber the Water Rights, the NRCDC may have to contend 
with notice and enforcement issues associated with the Bank and/or involved title company. 

A. Background and timeline 

The City took sole ownership of the Water Rights in June of 2004, when the City acquired 
the Vandaveer Ranch by Warranty Deed (“Ranch Warranty Deed”) and the Water Rights by 
separate Special Warranty Deed (“Water Rights Special Warranty Deed”).  At that time, the Water 
Rights were decreed to be used solely for irrigation purposes.  Just six months later, in December 
of 2004, the City filed its application in Case No. 04CW125 to change the decreed use of the Water 
Rights so that they could be used within the City’s augmentation plan, thereby officially severing 
the Water Rights from the Ranch.  The water court approved the City’s requested change, entering 
the Stipulated Decree on June 30, 2009.  One of the terms of the Stipulated Decree is that the 
Ranch “will not be irrigated by the [Water Rights] in the future.”  Decree ¶ 9.5. 

The City’s title grant to the NRCDC with respect to Parcel A of the Ranch was conditional 
and subject to the reversion and other termination terms in the Development Agreement.  In 2011, 
while the City was making use of the Water Rights within its plan for augmentation, as authorized 
by the 04CW125 Decree, the City Council passed Ordinance No. 2011-14, approving the transfer 
of Parcel A of the Ranch to the NRCDC subject to the Development Agreement.  Pursuant to 
Ordinance No. 2011-14, the City executed a Limited Special Warranty Deed in favor of the 
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NRCDC on July 5, 2011, transferring title to Parcel A subject to the terms and conditions of the 
Development Agreement.  Notably, Ordinance No. 2011-14 made no mention of the Water Rights.   

The NRCDC never took clean title to Parcels B through F of the Ranch.   On February 23, 
2012, the NRCDC obtained a second Limited Special Warranty Deed that purported to transfer 
title to Parcels B through F of the Ranch to the NRCDC.  There is no ordinance authorizing the 
execution of the Limited Special Warranty Deed purporting to transfer title to Parcels B through 
F of the Ranch to the NRCDC, however.  This purported title transfer likewise did not involve the 
Water Rights. 

Setting aside the conditional, limited, and/or formally insufficient nature of the grants made 
by the Limited Special Warranty Deeds, neither deed describes or refers to the Water Rights.  
Nevertheless, on August 29, 2013, as part of its loan transaction with the Bank, the NRCDC 
executed the Deed of Trust and thereby conveyed its Limited Special Warranty Deeds interest in 
the Ranch, “together with all water and water rights . . . assigned to said property.” The NRCDC 
and/or its lender also recorded the Deed of Trust and the Limited Special Warranty Deeds with the 
Public Trustee of Chaffee County for the benefit of the Bank. 

B. Ownership of the Water Rights 

By its terms, the Deed of Trust encumbers any water rights that were both owned by the 
NRCDC and appurtenant to the Ranch as of August 29, 2013.  The Water Rights do not meet either 
of those criteria. 

The Limited Special Warranty Deeds did not transfer title to the Water Rights to the 
NRCDC as an appurtenance to the Ranch.  In Colorado, water rights are separate property rights 
from the land on which they are or historically have been used; they are not conveyed automatically 
with the conveyance of that land.  Estate of Palizzi, 854 P.2d 1256, 1260 (Colo. 1993) (quotation 
omitted) (“[W]hether a deed to land conveys the water right depends upon the intention of the 
grantor.”); Kinoshita v. N. Denver Bank, 508 P.2d 1264, 1267 (Colo. 1973) (quoting Hastings & 
Heyden Realty Co. v. Gest, 201 P. 37, 39 (Colo. 1921)) (“‘It is recognized in this state that water 
may or may not be appurtenant to land.’”).  Water rights may be and frequently are transferred by 
separate deed, such as the Water Rights Special Warranty Deed in the transaction between the City 
and the Vandaveers, or by an express conveyance within a deed conveying land (“land deed”).  In 
such a case, “[t]he provisions of the deed control.”  Kinoshita, 508 P.2d at 1267.  However, if a 
land deed is silent with respect to water rights, whether the land deed conveyed water rights as an 
appurtenance to the land depends on the grantor’s intent.  Id.  The grantor’s intent is determined 
“from all the circumstances of the case,” including past use of the water “and whether it is 
necessary and essential to the beneficial use and enjoyment of the land.”  Id. 
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Because the Limited Special Warranty Deeds were silent as to the Water Rights, the 
Hastings/Kinoshita test applies.  Under that test, not only did the City not intend to transfer the 
Water Rights as an appurtenance to the Ranch, but the Water Rights also—and as a matter of open 
and public use and documentation—were neither “necessary” nor “essential” to the “beneficial use 
and enjoyment” of the Vandaveer Ranch.  Therefore, the Limited Special Warranty Deeds did not 
convey any of the Water Rights. 

First, the public paper trail establishes that the City and the NRCDC did not intend to 
include the Water Rights in the transaction through which the NRCDC obtained the Limited 
Special Warranty Deeds.5  Having obtained the Ranch by the Ranch Warranty Deed and the Water 
Rights by the separate Water Rights Special Warranty Deed, the City’s default method of 
transferring the Water Rights likewise would have been by separate deed.  No such separate deed 
exists for the Water Rights, which also are not described, listed, or referred to in the Limited 
Special Warranty Deeds.  Likewise, neither Ordinance No. 2011-14 nor the Development 
Agreement expresses any direction or intent on the City’s part to convey the Water Rights to the 
NRCDC along with designated parcels on the Ranch.   

Second, the Water Rights were not appurtenant to the Ranch at the time the NRCDC 
obtained the Limited Special Warranty Deeds.  Rather, the City’s consistent, open, and 
documented use of the Water Rights after it acquired them in 2004 evidences the City’s severance 
of the Water Rights from the Ranch.  Within six months of acquiring the Water Rights, the City 
filed the application in Case No. 04CW125 to change the Water Rights so that they could be used 
within the City’s augmentation plan.  Based on that application, the court entered the Stipulated 
Decree, which provides that the City would cease using the Water Rights on the Ranch so as to 
begin using them for augmentation purposes.  Decree ¶¶ 8.1, 8.2.  The Decree therefore provides 
that the Ranch “will not be irrigated by the [Water Rights] in the future,” but instead “will either 
revert to dry land agriculture use or will be developed into mixed residential, commercial and other 
uses.”  Id. ¶¶ 9.5, 9.6. 

Further, the Division of Water Resources’ records and the City’s own accounting records 
confirm that the City stopped using the Water Rights to irrigate the Ranch—and began using them 
solely to generate consumptive use credits within the City’s decreed augmentation plan—well 
before 2011.  The Division of Water Resources’ records show that as early as 2007, the amount of 
water diverted into the Tenassee Ditch as a whole had been drastically reduced, and by at least 
2010 the number of acres irrigated by the Ditch as a whole likewise had been drastically reduced.  
Both of those drastic reductions are consistent with the City’s removal of irrigation water from the 
approximately 163 acres on the Ranch that historically had been irrigated with the Water Rights.   
                                                 
5 As you know, the City controlled the NRCDC at the time the Limited Special Warranty Deeds were executed, and 
there were a number of overlapping personnel between the City and the NRCDC.  The City and the NRCDC therefore 
could not have had different intents with respect to the property to be transferred by the Limited Special Warranty 
Deeds. 
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The City’s own accounting records likewise show that at least as early as 2010, the City was 
making full use of the Water Rights within the City’s augmentation plan, and not applying any 
portion of the Water Rights to their former irrigation use on the Ranch.   Accordingly, well before 
the first of the Limited Special Warranty Deeds materialized, the City had ceased using the Water 
Rights to irrigate the Ranch and instead was using them exclusively for the augmentation purposes 
described in the 04CW125 Decree.  That documented severing of the Water Rights from the Ranch 
makes clear that the Water Rights no longer were appurtenant to the Ranch as of the date of 
execution of the Limited Special Warranty Deeds. 

Third, well before 2011, the Water Rights were neither “necessary” nor “essential” to the 
beneficial use and enjoyment of the Ranch as it was included in the City’s public planning 
decisions and documents.  In December 2006, the City zoned the Ranch as “Planned 
Development” and adopted the Vandaveer Ranch Planned Development District Overall 
Development Plan (“Development Plan”).  The Development Plan confirms that the Ranch will 
be developed for residential and commercial use, with the City providing water for such use solely 
from its municipal supply.  Development Plan, ¶¶ 2.04, 2.10, 2.11.  The Development Plan does 
not identify any portion of the Planned Development’s water supply as the Water Rights.  In sum, 
the current and future beneficial use of the Ranch for residential and commercial purposes is not 
dependent on or even related to the use of the Water Rights—which, fittingly, no longer are 
decreed for use on the Ranch. 

The NRCDC thus never has owned and does not now own any portion of the Water Rights, 
and was legally unable to encumber them in the Deed of Trust.  To the extent that the NRCDC 
may have represented otherwise to the Bank, it may have affirmative notice obligations and may 
need to consider related enforcement implications under the Deed of Trust. 

Conclusion 

If the NRCDC maintains that it owns a portion or all of the Vandaveer Ranch, the NRCDC 
also must own its obligation to meet the requirements imposed by the Dry-Up Covenant that runs 
with the Ranch under the 04CW125 Decree.   If the NRCDC is a mere occupant of a portion or all 
of the Vandaveer Ranch, the NRCDC must not interfere with the City’s rights to ingress to and 
egress from the Ranch that will be necessary for the City to meet its obligations under the Dry-Up 
Covenant.   

Accordingly, in light of the ongoing injury to the City’s Water Rights, we ask that the 
NRCDC advise the City, no later than Tuesday, September 5, 2017, of the following:  (i) to the 
extent that the NRCDC continues to assert an ownership interest in the Ranch, the NRCDC’s 
specific plan and timetable for bringing the remaining 29.44 acres of the Vandaveer Ranch into 
compliance with the terms and conditions of the Dry-Up Covenant; or (ii) to the extent that the 
NRCDC asserts that it does not have an ownership interest in the Ranch, but instead solely 




